


















































go to the window and, if he observed his friend's car, he would then answer the door.
Respondent then testified he did not think of going to the door. When he heard knocking
on the door again, he did not explain why he did not go to the window.

We draw on these factual inconsistencies and ambiguities not to nitpick over
discrete facts, but to emphasize that Respondent's testimony was pervasively disjointed
and thus inadequate to support a prima faCie case. It is only by proper scrutiny of the
particulars of Respondent's narrative that we may make an informed and reasoned
decision regarding the validity and sincerity of his account. Judged in the aggregate,
Respondent's testimony has not persuaded this Court that his recollection of what took
place is plausible or credible.

Furthermore, nothing in the record indicates the presence of an aggravating
circumstance that might transform the entry of the immigration agents into egregious
conduct. There was no evidence of use of force to enter the premises. The Respondent
gave no particular details of the entry from which the Court could postulate that force or
the threat of force was used. Respondent did testify that five or six agents entered his
dwelling. However, he again failed to supplement this testimony with any meaningful
detail.14 He was unsure how many of the agents were men and how many were women.
He could not recall the physical or facial appearances of any of the agents. He testified he
had no other recollection regarding any of the agents present in his dwelling.

In sum, the Court finds Respondent has failed to satisfy his burden of establishing
a prima facie case on this issue.

B. Respondent fails to make a primajacie showing that he was egregiously 'seized'
or arrested in violation of the Fourth Amendment

Respondent's declarations state that, after the agents entered his home, a male
Spanish-speaking officer showed him a photograph of a man and asked Respondent if he
could identify him. Respondent replied 'no'. He was then 'shoved' by an agent with both
of his hands pinned behind his back, instructed to kneel, and then informed he had been
arrested. When he asked why he was being arrested, he was told 'not to ask questions,
this is immigration.' He was not asked for his name or asked for the identity of the other
individuals living in the apartment.

These statements, assuming they were the only relevant facts of the encounter,
may well raise serious questions of egregiousness. However, the assumption that these
were the only relevant facts comprising the seizure is highly improbable. In any event,
the Court finds, predicated on the yawning factual gaps, inconsistencies, ambiguities, and
contradictions in Respondent's evidentiary submissions, and particularly his testimony,
the Respondent's account to be not credible.

14 To reiterate, the presence of details is crucial so that the Court may gauge the Respondent's credibility,
candor, and accuracy.
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Respondent was asked several questions regarding whether, and when, he
provided the immigration officers with his passport. The presence of a foreign passport
clearly would give ICE probable cause to arrest the respondent, absent evidence of
current lawful status. On each occasion, Respondent invoked his Fifth Amendment
privilege, which he is indubitably entitled to do. However, his failure to supply the Court
with any information on this matter leaves us unable to determine whether, and when, the
officers had the needed reasonable suspicion and probable cause to seize and later arrest
Respondent. Perhaps more importantly, the Court is also unable to determine if,
assuming a technically deficient seizure or arrest did occur, the deficient seizure or arrest
was so 'severe' as to do flagrant violence to Respondent's rights that it would constitute
an egregious constitutional violation.

His testimonial backdrop of this material omission makes the omission more
troublesome. Respondent first stated his only interaction with the officers prior to being
handcuffed was being asked whether he could identify a man in a photograph and his
response to the officers that he could not. He expressly stated he was asked no other
questions previous to his arrest. When asked why his declaration stated he did not feel
free 'not to answer the officer's questions or obey his commands', when he had no other
interaction with the officers, Respondent stated he could not recall the putative answer.
He then testified that, prior to his arrest, the officers asked him to identify other
individuals who were present in the apartment at the time. On re-direct, in response to an
open-ended question posed by his own counsel, Respondent omitted this second officer
question again in his narrative answer.

Respondent was also wholly unaware of what interaction the officers had with his
'friend'. He states in his declaration that the officers went to his brother Jose's room and
the room Respondent shared with his friend, "got them," and transferred them to a van
outside. Respondent's lack of knowledge with regards to what information was
exchanged between his friend and the officers is glaring. Without a complete, workable,
and sequential order of events, the Court is unable to determine whether either of the
other two occupants in the apartment furnished the officers with sufficient information to
detain and, later, arrest the Respondent.

Respondent's declaration description of his arrest (he was shoved against the sofa
and instructed to kneel) is distressing, though the latter fact is likely a directive step in the
arrest process. Also disturbing is the ICE agent's alleged response to Respondent's
inquiry regarding why he was being arrested. However, as stated earlier, Respondent's
testimony was inconsistent and contradictory, as well as lacking in meaningful facts
linking together his testimony in any coherent and certain manner. This acutely
undermined the credibility of his declaration.

Additionally, it is uncontested that the events unfolded quickly and, thus, there
was no evidence that this arrest was purposefully drawn out or prolonged by the
immigration officers. It must be noted that there are no allegations that the officers
employed force or the threat of force to coerce Respondent into making incriminating
statements or divulging documentary proof establishing Respondent's alienage.
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In conclusion, the Court finds Respondent, based on our serious doubts as to the
accuracy and forthrightness of his testimony, has failed to establish a prima facie case
that he was seized in an egregious violation of his Fourth Amendment rights.
Furthermore, the record does not satisfactorily reflect the presence of any aggravating
circumstance, such as the employment of force or a purposefull prolonged detention,
which might buttress an otherwise insufficient prima facie case.

C. Respondent fails to make a prima facie showing that his removal proceeding
lacks the 'fundamental fairness' required by the Fifth Amendment, fails to make a
prima facie showing that his arrest and detention was predicated solely on race, and
fails to make a prima facie case that statements made by Respondent to immigration
agents were obtained under coercive circumstances

1. The Respondent argues that his constitutional right to a fundamentally fair
proceeding has been extirpated because his arrest and detention by immigration
authorities was predicated solely on the basis of his race. IS We conclude that
Respondent's claim ultimately rests on his 'own intuition.' The Court is not callous to the
difficulties in gathering evidence to support such race-based claims, but we are not
persuaded a prima facie case has been demonstrated.

In his supplemental declaration, Respondent states that, when the officers
handcuffed him, all the officers knew about him was his appearance and that he spoke
Spanish. Resp. Supplemental Declaration, Exhibit B, Pg. 5. But a respondent's sole
assertion that he was stopped on the basis of race is insufficient to establish that the stop
was race-based. Instead, something more must be shown. While the Second Circuit has
not enunciated the entire catalog of additional evidence that would establish a prima facie
showing of a race-based stop, the Court finds that the evidence supplementing
Respondent's bare assertion is insufficient.

Conversely, Respondent's address is listed on the 'target list' for the enforcement
operation in question. The target list indicates that the officers had targeted a fugitive
alien named Asdrubal Calva (A#78-394-135) at the address. The most natural inference
to be drawn in this case is that the officers encountered Respondent at 45 Barnes Avenue
because it was a documented site on the target list. At the very least, the list contemplates
the officers were aware of and seeking a known fugitive alien at Respondent's dwelling.

Furthermore, it is difficult for the Court to gauge what basis the officers had for
arresting Respondent and what knowledge they possessed, when Respondent failed to
present a complete account of the relevant events. At this juncture, it is incumbent on the
Respondent, with his declarations and testimony, to present a specific and detailed
account of events. With regards to this claim, Respondent has failed to satisfy his·burden.

15 Respondent's declarations do not expressly state he was targeted based solely or, in part, on his race.
However, his supplemental declaration states that, when the officers handcuffed him, 'the only information
[they] knew about [him] was [his] appearance and the fact [he] spoke Spanish." Furthermore, each of
Respondent's supporting memoranda thoughtfully makes out such a claim. Thus, the issue was adequately
presented before this Court for disposition.
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In sum, the Court finds Respondent has failed to establish a prima facie case that
he was targeted by the immigration officers on the basis of his race.

2. Respondent has also failed to establish a prima facie case that statements he made
were obtained by the immigration officers under coercive circumstances. The most
salient statements in this case pertain to questions of alienage. It is not clear from
Respondent's testimony precisely what statements he made regarding alienage, as
Respondent exercised his Fifth Amendment right against Self-Incrimination. This surely
falls within the province of his rights. But the privilege does not allow Respondent to
flout his obligation to satisfy his initial burden. There is insufficient evidence indicating
Respondent said anything to the immigration officers because he was coerced or not
allowed to exercise his free will.

Furthermore, the Second Circuit Court of Appeals has very recently commented
on the immunity possessed by straightforward facts from unreliability as a result of
coercion. See Singh v. Mukasey, No. 04-3454-ag, 2009 WL 129913, *7 (2d. Cir. Jan. 21,
2009). "Simple, specific, and objective facts, e.g., whether a person is a foreign citizen or
has a passport of valid visa ... are not altered by coercive interrogation-a person either is
or is not a citizen of a particular country and either does or does not have a visa." Id. The
Court concluded that petitioner Singh's argument, which presented an 'extraordinary
case,' Id. at 8, "(that the information is untrue and should be suppressed) is both logical
and more plausible than the argument asserted by petitioners [in Melnitsenko, Almeida­
Amaral, Lopez-Mendoza, Rajah, and Pinto-Montoya] (that the information is true but
should be suppressed anyway)." Id. at 7.

D. Respondent fails to make a prima facie showing that violation of regulatory and
sub-regulatory rules by immigration officials require this Court to suppress
evidence or terminate his removal proceedings

8 C.F.R. § 287.12 states that the pertinent regulations were created to 'provide
internal guidance on specific areas of law enforcement authority,' and were not to be
relied upon to create any rights ... enforceable at law by any party in any matter, civil or
criminal.' This suggests any rights the regulations implicate are not free-standing, and
must flow from the Constitution or by federal statute.

It is unclear why a violation of a regulation or internal agency guideline, even if
issued to protect a fundamental right, should automatically result in termination of
proceedings, without meeting the requirements set forth in Lopez-Mendoza and its
Second Circuit progeny. Thus, a violation of a regulation or agency guideline should
result in termination of proceedings only when the respondent can demonstrate
egregiousness as set forth in Lopez-Mendoza and subsequent case law. As discussed
above, Respondent has failed to demonstrate his Fourth and Fifth Amendment rights
were egregiously violated. The Court cannot find that a potential regulatory violation
requires the suppression of evidence or termination of proceedings in a removal hearing
when we have not found an egregious constitutional violation premised on the same
underlying facts engendering that violation.
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VII. ORDERS

Based on the foregoing, the following ORDERS shall enter:

IT IS ORDERED that the Respondent's motion to suppress be DENIED;

IT IS FURTHER ORDERED that the Respondent's motion to terminate
removal proceedings be DENIED.
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