Domestic Violence and Immigration in the Criminal Justice System    (    ABA Commission on Domestic Violence

Local Police Enforcement of Immigration Laws 
and its Effects on Victims of Domestic Violence

by Gail Pendleton
Why Police and Prosecutors Should Avoid Enforcing Immigration Laws 

Goal of Encouraging Reporting of Domestic Violence in Immigrant Communities

Local police and prosecutors should be prepared for the predictable reduction in reporting of serious crimes if law enforcement officers chose to expand their duties to include the policing of immigration matters.  Non-citizens will become reluctant to report crime, thus encouraging criminals to further victimize these communities and spread into the community at large.  

Of particular concern is the predictable effect on non-citizen victims of domestic violence.  Congress has recognized the need to address the problem of battered immigrant women by passing the VAWA provisions that allow victims of abuse the legal means to obtain legal immigration status independent of their abusers.  The effectiveness of these provisions relies on local police responding to domestic violence calls and courts issuing Protective Orders.  If police are seen as agents of the INS in the eyes of the community, many battered immigrants will be reluctant to call the police and take the initial steps necessary to become independent of the abuser out of fear of being asked about her immigration status.  An advocate for battered immigrants at the St. Paul Domestic Abuse Intervention Project noted that local police involvement in immigration enforcement increases fear in "already vulnerable communities: 'Most immigrants in battered women shelters are too afraid to call police, even if they have been badly assaulted by their partner.'"

Battered immigrants may also be reluctant to report the domestic violence if they think that their abusers will be turned into the INS.  It is very likely that having the abuser deported would not be in the long-term best interests of the battered immigrant.  For example, she may be blamed by her home-country community for his deportation and ostracized for her actions.       

Effectively Serving and Protecting All Communities: Building Trust in Immigrant Communities
Fulfilling the Primary Goals of Local Police

To support and defend the Constitution of the U.S. … to promote and foster the enforcement of law and order...to cultivate a spirit of fraternalism and mutual helpfulness between our members and the people we serve; to increase the efficiency of the law enforcement profession and thus more firmly establish the confidence of the public in the service dedicated to the protection of life and property.

From the Charter of the Fraternal Order of Police, North Carolina Chapter

The goals expressed by the Fraternal Order of Police above are exemplary of police goals from all over the country.  When serving communities that include foreign-born individuals, local police undercut these primary goals when officers attempt to enforce immigration laws.  A predictable chilling effect on law enforcement will result if a non-citizen who is lawfully or unlawfully present in the U.S. believes that calling the police to report a crime is likely to lead to police questioning the individual regarding his or her immigration status.  The goal of the police to serve and protect the community extends to all members of the community and it is imperative for public safety that police maintain a relationship of trust with everyone, citizen and non-citizen alike.  

The problems inherent in police enforcing immigration laws were illustrated when the Chandler (Arizona) Police Department conducted a joint operation with the INS Border Patrol in July of 1997.  The efforts of the police to rid the community of non-citizens unlawfully present in the U.S. led not just to deportations, but to the filing of a $35 million civil rights lawsuit against the City of Chandler brought by U.S. citizens and legal permanent residents.  More costly than the financial burden to the city in defending and settling the lawsuit is the lost trust between members of the community and the police whose sworn duty it is to serve them.  The reasons why this kind of operation erodes the trust of the immigrant community in the police was made clear in Arizona Attorney General Grant Woods's report on the joint INS-city police operation.
  

The report noted that "[n]umerous American citizens and legal permanent residents were stopped...for no other apparent reason than their skin color or Mexican appearance or use of the Spanish language."  Not only did the Attorney General concluded that the Chandler Police violated the Constitutional rights of citizens and legal permanent residents, but also that:

[t]he joint operation by Chandler Police Department and INS/Border Patrol created an atmosphere of fear and uncertainty in the particular zone targeted and beyond.  This operation has damaged the relationship between a local law enforcement entity and the public it serves.

Attorney General Woods went on to recommend that the city police in Chandler both "acknowledge the divisive and negative impact caused by this operation" and develop:

specific programs designed to restore and improve trust between the City Council, the police, and the community.  The programs should address the atmosphere of mistrust that this operation engendered in Chandler, especially in its Hispanic community.

It is much more difficult to repair such rifts in trust and understanding than it is to maintain good relationships with the community.

The Chandler operation is not an isolated incidence of police shattering their reputation in immigrant communities by enforcing immigration laws.  An incident in Salt Lake City Utah involving the city police and county sheriff's department in a joint operation with INS and other federal agents resulted in nothing but fear and anger within the Latino community.  Police officers and federal agents burst into Rafael Gomez's business, the Panderia La Diana, and forced all of his customers and employees to the floor while they searched for drugs.  The local and federal officers were operating on the later disproved theory that undocumented Mexicans made up 80% of the illegal drug trade in Salt Lake City.  This raid had lasting effects on Mr. Gomez's business as customers became afraid to shop there and on the Latino community who learned to mistrust the motivations of the City Police Department.    

Effectively Fulfilling the Goals of Community Policing 

Community Policing is based upon a solid relationship between the police and the community....By working together, the police and the community can reduce the fear and incidence of crime and improve the quality of life in the community.

Los Angeles Police Department Report on Community Policing

The U.S. Department of Justice has placed an emphasis on community policing, offering grants from its COPS program (Community Oriented Policing Services) to communities in 26 states and the District of Columbia to put more officers on the beat and in direct contact with the people they serve.  These initiatives only function when relationships of trust develop between the officers and the members of the neighborhoods those police patrol.  Attorney General Woods noted in his conclusion to the Chandler survey that local police involvement in immigration enforcement "can present a conflict to the purpose and intent of neighborhood and community policing."
  The Arizona Attorney General explained that:

[c]ommunity policing efforts, particularly when utilizing bicycle officers, are predicated upon the belief that enhancing relationships between "beat" officers and neighborhood residents will lead to mutual trust and respect.  It is this mutual trust and respect that will in turn enhance the ability local police to obtain from willing citizens the information and support necessary to carry out their mission to protect and serve.  This joint operation...greatly harmed the trust relationship between the Chandler Police and many of the City's residents.

Develop Police and Prosecutorial Practices that Encourage Reporting of Domestic Violence and Build Trust With Immigrant Communities

Positive steps police and prosecutors can take to encourage the reporting of domestic violence in immigrant communities include:

· Establish practices that encourage and facilitate immigrant victims of domestic violence to contact the police and cooperate with the prosecutor:

1. make it known in the community that police will not ask about the immigration status of the victim or the perpetrator of domestic violence when victims call for help

2. assure victims of domestic violence who may be non-citizens that the police will not contact the INS

3. if the police suspect that the victim is a non-citizen, give her information about local agencies that can help battered immigrants or immigrants in general.

· Employ the cooperative approach instead of the victimless crime approach:

1. allow battered immigrants to express concerns and respect those concerns, including the desire that the abuser not be deported;

2. explain how the legal system works, the victim’s rights under the legal system regardless of immigration status, what to expect if she testifies or otherwise cooperates with the prosecution;

3. work with battered immigrants to explore their choices and the consequences of those choices; and 

4. help battered immigrants access the services and immigration status they need to overcome barriers to cooperating in prosecution.  Have reliable and up-to-date referrals for resources available to help overcome these barriers.  These barriers include:

(a) physical safety - help with protection orders, shelter, and long-term housing 

(b) economic survival - help with access to public benefits and work authorization

(c) legal safety - help with divorce, child custody, and other family law issues directly related to overcoming domestic violence.  Offer assistance with immigration status to prevent deportation and prosecution of the batterer (with particular attention to timing that may be crucial to the legal safety of the battered immigrant)

· Develop policies for situations where one party does not speak English to facilitate identifying the real perpetrator:

1. explore predominant languages used in immigrant communities and hire staff and/or arrange for translators that speak those languages

2. seek out, hire, and provide support for multilingual and multicultural staff

Positive Steps Police and Prosecutors Can Take to Develop Relationships of Trust and Cooperation With the Immigrant Community include:

· Adopt policies similar to the enclosed examples concerning inquiring about the immigration status and reporting to non-citizens to the INS.  Work with immigrant communities in your area to address concerns and tailor policies to meet those concerns and the goals of law enforcement.

· Establish liaison with immigrant communities by going to local immigrant organizations or groups, religious institutions, etc., to explain the role of the police and immigrants' rights under the U.S. legal system.  Make it clear that the police strive to serve and protect all communities, regardless of status or national origin.

· Avoid undermining the trust of immigrant communities:

1. adopt explicit policies discouraging reporting non-citizens to INS

2. avoid joint enforcement operations with INS, including raids on neighborhoods, workplaces, and foot, bicycle, motorcycle or car patrols.

3. address apparent racist or anti-immigrant misconduct by law enforcement officers in a straightforward manner.  Blanket denials are ineffective and undermine trust.  

· Establish policies and priorities that avoid undermining the trust of immigrant communities.

1. prosecute vigorously crimes against non-citizens and make public statements clarifying that the criminal laws protect everyone regardless of immigration status

2. consider and acknowledge the seriousness of deportation: the severe consequences for those who could face persecution, starvation, separation from children, or other serious deprivation in the homeland

3. eschew criminal dispositions that strip discretion from immigration judges to weigh factors such as rehabilitation against danger to the community, etc. when determining whether an immigrant who has served his or her sentence should be deported

4. avoid reneging on deals to help immigrant witnesses to crimes gain legal immigration status

In making these steps, it is important to reconcile the central goals of local law enforcement with the specific needs of immigrant communities.  If police are not working to enforce immigration laws, then the goals of the police department to serve and protect the persons and property of all members of the community are not likely to be in conflict with the needs of immigrant communities.
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